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ABITEC CORPORATION, ) Pollution Control Board
)

Petitioner, )
)
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) (PermitAppeal— Air)
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PROTECTIONAGENCY, )

Respondent. NOTICEOF FILING

TO: Division of Legal Counsel
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O. Box 19276
Springfield,Illinois 62794-9276

PLEASETAKE NOTICE that I havetoday filed with theOffice of thePollution ControlBoard
theENTRY OF APPEARANCEOFNEAL H. WEINFIELD, BRYAN E. KEYT, THOR
W. KETZBACK andPETITION FOR HEARING AND APPEAL, copiesof which are
herewithserveduponyou.

Neal ~. Weinfield

NealH. Weinfield, Esq.
BryanE. Keyt, Esq.
Thor W. Ketzback,Esq.
Bell, Boyd & Lloyd LLC
ThreeFirst NationalPlaza
70 WestMadisonStreet
Chicago,Illinois 60602
Telephone: 312.372.1121
Facsimile: 312.827.8000

342360/F14 WXWZO4DOC



CERTIFICATE OF SERVICE

I, theundersigned,certify that I haveservedtheattachedENTRY OF APPEARANCES FOR
NEAL H. WEINFIELD, BRYAN E. KEYT andTHOR W. KETZBACK, and PETITION
FOR HEARING AND APPEAL by depositingsaiddocumentin theUnitedStatesMail in
Chicago,Illinois on December31, 2002,upon: thefollowing persons:

Division of Legal Counsel
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276

NealH. Wei ield
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)
)
)
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Pollut ion Control Board
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) PCB xx-xxx
) (PermitAppeal— Air)
)
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)
)

ENTRY AND APPEARANCE OF NEAL H. WEINFIELD

I hereby file my appearancein this proceeding,on behalf of ABITEC CORPORATION

Neal4l.Weinfield

Neal H. Weinfield,Esq.
Bell, Boyd & Lloyd LLC
ThreeFirst NationalPlaza
70 West Madison Street
Chicago,Illinois 60602
Telephone: 312.807.4282
Facsimile: 312.827.8182
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ABITEC CORPORATION, ) POllUtion Control Board

Petitioner, )

v. ) PCB xx-xxx Th
) (PermitAppeal— Air)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY,

)
Respondent. )

ENTRY AND APPEARANCEOF BRYAN E. KEYT

I herebyfile my appearancein this proceeding,on behalfof ABITEC CORPORATION.

Bryan E. Keyt
Bell, Boyd & Lloyd LLC
ThreeFirstNationalPlaza
70 WestMadisonStreet
Chicago,Illinois 60602
Telephone:312.372.4328
Facsimile: 312.827.8110
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ABITEC CORPORATION, ) SThit. Ut- tLLtt’~UlSPollution Control Board

Petitioner, )
)

v. ) PCBxx-xxx
) (PermitAppeal— Air)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

ENTRY AND APPEARANCEOF THORW. KETZBACK

I hereby file my appearancein this proceeding,on behalfofABITEC CORPORATION.

z;c& ~
Thor W. Ketzback U

Thor W. Ketzback
Bell, Boyd & Lloyd LLC
ThreeFirst NationalPlaza
70 WestMadisonStreet
Chicago,Illinois 60602
Telephone:312.807.4437
Facsimile: 312.827.1298
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DEC 3 12002
BEFORETHE ILLINOIS POLLUTION CONTROLBOARD

STAlL OF ILLINOIS

ABITEC CORPORATION, ) Pollution Control Board
)

Petitioner, )
v. ) PCB

) (PermitAppeal— Air)

ILLINOIS ENVIRONMENTAL ) —‘~~ ~ 1r’~ ~ ~

PROTECTIONAGENCY, ) r\ DW!P~ 1MJ
Respondent. ) U rJ~~j~

PETITIONFORHEARING AND APPEAL

Petitioner,ABITEC CORPORATION(“ABITEC”), by andthroughits attorneys,Bell,

Boyd & Lloyd LLC, submitsits Petitionfor HearingandAppeal (“Petition”) of certain

conditionswithin its CleanAir Act PermitProgram(“CAAPP”) permit pursuantto Section

40.2(a)oftheIllinois EnvironmentalProtectionAct (“Act”), 415 ILCS 5/40.2(a),and35 Ill.

Adm. Code105.300(c). Under415 ILCS 5/39.5(10),theIllinois EnvironmentalProtection

Agency’s(“IEPA” or “Agency”) issuedafinal CAAPPpermitto ABITEC on November26,

2002(“Final CAAPP Permit”) whichconstitutesfinal agencyactionsubjectto appeal(Exhibit

I). ABITEC appealsIEPA’s determinationthat ABITEC’s “sterolplant operationsatthe source

constitutea chemicalprocessandaresubjectto a 100 tonperyearTPYmajor sourcethreshold,”

andtheimpositionofpermit conditions5.10and7.1.13. In supportof this Petition,ABITEC

statesasfollows:

I. INTRODUCTION AND BACKGROUND

ABITEC ownsa foodprocessingplant in Paris,Illinois (“Paris Facility”). TheParis

Facility processesvegetableoils andanimalfatsto producemultiple foodproducts,including fat

derivedproducts,vegetableshorteningsandsterols. Sterols,whichareat issuein this case,are

essentialingredientsin certainmargarineproductssold on themarket,suchasBenecol®and
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TakeControl®, aswell assaladdressings.BecausetheParisFacility’s productsareediblefood

productsusedasingredientsby downstreamfoodproducers,it operatesunderStandard

IndustrialClassification(“SIC”) Major Group20 (FoodandKindred Products)which includes

Shortening,Table Oils, Margarine,andOtherEdible FatsandOils (SIC Code2079),andFood

Preparations,Not ElsewhereClassified(SIC Code2099). As a foodproductionfacility, the

ParisFacility is subjectto regulationundertheCleanAir Act’s (“CAA”) Preventionof

SignificantDeterioration(“PSD”) programif it hasthepotentialto emit 250 tonsperyear

(“TPY”) or moreofany regulatedpollutant. CAA § 169.

Nevertheless,on November26, 2002, basedon its misunderstandingof theParis

Facility’s sterolrefining and transesterificationprocess,IEPA issuedABITEC a Final CAAPP

Permit that incorrectlycharacterizessomeportion(IEPA is ambiguousasto whichportion)of

theParisFacility asa“chemicalprocessplant,” subjectto thePSD program’s100 TPY as

opposedto 250 TPYmajor sourcethreshold.UnderthePSDregulations,aplant is considereda

chemicalprocessplant if it falls within StandardIndustrialCode(SIC) Major Group28.

Requirementsfor Preparation,Adoption, andSubmittalof ImplementationPlans;Approval and

PromulgationofImplementationPlans(“PSDPreamble”),45 Fed.Reg. 52676,52695(August

7, 1980).

TheIEPA itself hashistoricallyconsideredtheParisFacility’s operationsto be solelya

foodprocessingplant subjectto the250 tpy threshold.TheIEPA issuedaJoint Constructionand

OperatingPermit in 1993 andaRevisedOperatingPermit in 1995 to theParisFacility on the

basisthat it wasnota majorsourceofvolatile organicmaterial(“VOM”) sinceit did notexceed

the250 TPY PSDthreshold. SeeJointConstructionandOperatingPermit (July 29, 1993),

OperatingPermit-Revised(September22, 1995)andConstructionPermit (June2, 1998)
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(Exhibits 4, 5 and6). Noneofthesepermitsmadeany mentionofthe 100TPY limits applicable

to chemicalprocessplants.

Further,beforeissuingtheParisFacility aNationalPollutionDischargeElimination

System(“NPDES”) permit underthe CleanWaterAct (“CWA”), IEPA examinedwhetherthe

ParisFacility’s sterolrefiningoperationscould subjectit to regulationunderthePharmaceutical

ManufacturingPoint SourceCategory(40 C.F.R.Part439). Therelevantissueinvolved in that

inquiry wasvery similar to theinquiry in thiscase— whetherthesteroloperationsconstituteda

pharmaceuticalplant— which, like chemicalprocessplants,areclassifiedunderSIC Major

Group 28. On March 29, 2001, theParisFacility submittedcorrespondenceexplainingthatit

manufacturesgoods,includingsterols,properlyclassifiedunderSIC CodeMajor Group20 that

arefoodproductsratherthandrugsor pharmaceuticals.(Exhibit 16). IEPA adoptedtheParis

Facility’s positionthat its sterolrefining operationsproducefoodproducts,ratherthandrugs,and

issuedanNPDESpermiton August 10, 2001 (No. 2001 EE 3931)regulatingtheParisFacility as

afoodprocessingplant. In fact, IEPA still maintainsthatthesterolrefiningoperationsdo not

manufacturepharmaceuticalproductssubjectingit to CAA standardsfor hazardousair pollutants

for PharmaceuticalsProduction(40 C.F.R.Part63, SubpartGGG)in theFinal CAAPPPermitat

pages15 and 23. (Exhibit 1). However,IEPA is nowattemptingto find anewpathto

characterizetheParisFacility underSIC Major Group28.

ABITEC is appealingIEPA’s decisionto classifyanypartof its sterolrefiningprocess,

or its otherfoodproductionoperations,asa“chemicalprocessplant” for PSDpurposes.Sucha

determinationis inconsistentwith theexpressedandimplied purposeofthefederalPSD

regulations.As set forth below,ABITEC contendsthat thesteroltransesterificationprocessas

well asthesterolrefiningprocess,arefoodprocessesin andof themselves,aswell assupport
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processesfor theotherfood ingredientmanufacturingoperationsat theParis Facility. Further, in

issuingtheFinal CAAPPPermit,IEPA failed to provideadequatenoticeto ABITEC andthe

public andan opportunityto commenton thenewCAAPPpermitconditionsallegedlyrequired

by Illinois andFederallaw. IEPA’s decisionmayhaveseriouspotentialconsequencesfor large

segmentsof theentirefood industrywheretransesterificationis acommonprocess.This is not

what Congressor U.S. EPA intended.

II. DESCRIPTION OF THE SOURCE

TheParisFacility operatesthreedifferentproductionprocesses:(1) vegetableshortening,

animal fat, fat derivatives,andemulsifiersflaking (“Flaking”),’ (2) vegetableshortening,animal

fat, fat derivativesandemulsifiersspray-chilling(“Spray-Chilling”);2 and(3) sterolrefining and

prilling. SeeSarrazinAffidavit, at¶ 4 (Exhibit 7) andHinkleAffidavit, at¶ 4 (Exhibit 8). Sterol

refiningaccountsfor approximately17%of theParisFacility’s throughput.SeeHinkleAffidavit

at ¶ 9. All threeoperationsarefoodproductionprocesses.Flakingtakeshydrogenatedvegetable

shortening,animalfat, fat derivativesandemulsifiersandsubjectsit to temperaturechangesthat

convertit from a liquid into a solid so that it canthenbe packagedandultimatelyusedby the

bakingindustryasashorteningchip. Hinkle Affidavit, at¶ 6. Similarly, SprayChilling

convertshydrogenatedvegetableshortening,animal fat, fat derivativesandemulsifiersfrom a

liquid to a solid statefor saleto thebakingindustry. Hinkle Affidavit, at ¶ 7.

This operationtakesraw materialssuchashydrogenatedvegetableshortening,animalfat, fat
derivativesandemulsifiers,which are in a molten liquid stateand poursthe raw materials overa
chill roll (ammonia/glycolcooling loop), where the raw materialscongealand immediatelyflakes off
ofthechill roll. The liquid raw materialsflake becausetheprocesssubjectsit to temperature
changesthatchill the materials. The flakesareusedasshortening“chips” by thebaking industry.

2 The sameraw materialsusedin the Flaking processcanbe subjectedto Spray-Chilling. The liquid

raw materialsaresprayedusinga high pressurepumpinto thetop ofa largechamber. Duringthe
processthe raw materialsarecooledandbecomea solid. The Spray-Chillingoperationsproducesa
finer andmoresphericalproductthanthe Flaking operations.Similar to theflakes,afterthese
materialsarepackaged,theyareusedasfood additivesand lubricantsin the baking industry.
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Sterols,thefood ingredientthatIEPA hasfocusedon, arecomplexgroupsof alcohols

that naturallyoccurin plantsandvegetableoils andareusedasfood ingredientsin margarine

andsaladdressing.Sarra.zinaffidavit, at¶ 12. TheParisFacility receivestwo basicraw

materialsfor its sterol operations:(1) crudefreesterols,and (2) sterol esterresidues(“SER”). Id.

at ¶ 5. Crudefreesterolsamountto approximately64%ofthesterolsprocessedat theParis

Facility. Hinkle Affidavit at¶ 10. SERsamountto approximately36%ofthe sterolsprocessed

at theParisFacility. Id. Only SERsundergothetransesterificationprocesswhich IEPA

contendssubjectsattheParisFacility to the 100 TPY threshold.TheParisFacility refinesthese

two rawmaterialsusing themethodsdescribedbelowto extract impuritiesleavingrefinedfree

sterols. Sarrazinaffidavit, at ¶ 5. Therefinedfreesterolsarethen sentto theParisFacility’s

prilling/chilling operations(“Prilling Department”)wherethey arespraycongealedinto asolid

productthat is soldto otherfoodproducerswho addtheseingredientsto foodproducts.Sarrazin

affidavit, at¶ 11.

BecauseABITEC receivesrawmaterial in two separateforms(crudefree sterolsand

SERs),it usestwo separatesterolpurificationprocesses.In theSERprocess,whichoccursin

vesselsKi, K4, andK6, crudefreesterolsare separatedfrom theestersin theSERsusing

methanolandsodiummethylatein a heptanesolventviaa transesterificationprocesswhereby

fatty acidmethyl estersaredetachedfrom thecrudefreesterols. Sarrazinaffidavit, at¶ 6.

Transesterificationis merelytheseparationofan esterfrom thecrudefreesterols.It is essentially

no different thanthedigestionprocesswhichbreaksdowncertainfoodsin the humanstomach.

After thetransesterificationprocessis completed,thecrudefreesterolsarephysically

concentratedby recrystallization.Id. at¶ 9. This is followed by a seriesof washingsand

filtrations in vesselsK2, K5 andK7. Id. at ¶ 10. After eachwashing,thematerialis physically
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filtered to capturethefreesterolproductandremoveimpurities suchassalts, fatty acids,sterol

by-products,squalene,andmethanol. Id. Thepurified freesterolsarethentransferredin molten

form to thePrilling Department.Id. at¶ 11.

In thecrudefree sterolprocess,theParisFacility receivesconcentratedsteroldistillate

(crudefreesterols)in theform of solid blocksreferredto as“pigs.” Thesolidpigs aremelted

downand recrystallizedin vesselsK!, K4 and K6. SarrazinAffidavit ¶ 7. Theyarethen

transferredto vesselsK2, KS andK7 wheretheyarewashedusingheptaneto separatethe

impuritiesfrom freesterols. Id. at¶ 8. The“pigs” do not undergotransesterification.Id. at¶ 5.

As in theSERprocess,thefinal stepin thecrudefreesterolprocessrequiresthepurified free

sterolsto be sentin moltenform to thePrilling Department.Id. at ¶ 11.

The Prilling Departmenttakestherefined,purified free sterolsand spraycongealsthem

into small spheresor pelletscalledprills. SarrazinAffidavit, at¶ 11. Themoltensterolsarefirst

pumpedto thetop of aprilling tower wheretheyaresprayeddownthroughasilo andcooledto

form asolid, congealedfreesterol substancewhich aresold to foodmanufacturers.Id. at ¶~J11

and 12.

ThesterolrefiningprocessemitsVOM formedwhenheatingmethanolandheptane.

DeToro Affidavit at¶ 4 (Exhibit 9). Eachvesselis connectedto a primarycondenserthat

capturesVOM. Id. Theprimarycondensersare connectedto two secondarycondensers,SC-i

andSC-2,which recover99 percentofall methanolemissions,and43.5 percentof heptane

emissions. Id. ThemaximumpotentialVOM emissionsfrom theentiresterolprocess,including

transesterification,crystallizationandfiltration, is 176TPY. ThemaximumpotentialVOM

emissionsresultingsolely from vesselsKi, K4 andK6 (vesselswhereboth crystallizationand
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transesterificationoccur)is 45.76 TPY. Id. at ¶ 5. ThemaximumpotentialVOM emissions

from justtransesterificationin vesselsKi, K4 and K6 is 28.60TPY. Id.

III. IEPA’s FINAL DECISIONON ABITEC’S CAAPPPERMIT

The ParisFacility3 appliedfor a CAAPPpermit on March 12, 1997. Five yearslater,on

April ii, 2002,theIEPA issuedanotice anddraftCAAPP permit(“April Draft Permit”) for

public commentfor theParisFacility. (Exhibit 2). Thepublic commentperiodclosedon

May 11, 2002. As requiredby 415 ILCS § S/39.S(8)(b),theApril Draft Permitcontainedthe

legal andfactual basisfor thepermit conditions. However,notablyabsentfrom theApril Draft

Permit (“April Draft Permit”) wasany discussionof IEPA’s view that ABITEC’s sterolrefining

processwasa “chemicalprocess”underCAA § 169 thatwould subjectit a 100 TPY PSD

applicability thresholdand subjecttheParisFacility to acomplianceplanandschedule.(April

Draft Permit,Exhibit 3). After thecloseof thepublic commentperiodandonly twelvedays

beforeissuingtheFinal CAAPPPermit, IEPA issuedanotherdraft CAAPPpermitsolely to

ABITEC by e-mailon November14, 2002. (NovemberDraft Permit,Exhibit 2). The

NovemberDraft Permitwasnotpublicly noticedpursuantto 415 ILCS § 5/39.5(8)(b). However,

on pages18-19oftheNovemberDraft Permit, IEPA imposed,for thefirst time, aPSD

emissionsthresholdof 100TPY4 on ABITEC’s sterolrefining processand imposeda costly and

burdensomecomplianceplanandschedule.TheIEPAexplainedthebasisfor its reasoningas

follows:

ABITEC purchasedthe ParisFacility from ACI-I FoodCompanies,Inc. (“ACI-l”) on September1,
2002. Prior to ABITEC, ACH purchasedthe ParisFacility from MorganSpecialties,Inc. on
SeptemberI, 1998.

IEPA specifically imposedthis limit on theVolatile OrganicMaterial (“VOM”) emissions
emanatingfrom ABITEC’s sterol refiningprocess.VOM areprecursorpollutantsthat form ozone
pollution.
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TheIllinois EPA’s impositionofthis requirementis authorized
pursuantto Section39.5.7(a)of theAct andis accompaniedby a
moredetailedscheduleof compliancein Condition7.1 .13 of this
permit. This requirementis beingimposedbecausetheIllinois
EPA hasdeterminedthat thesterol plantoperationsatthesource
constituteachemicalprocessandaresubjectto a 100 tonsperyear
majorsourcethresholdunderPSD. In thisregard,chemical
processplantsareoneofthe28 stationarysourcecategoriesunder
the PSDprogramthat aresubjectto a 100 tonsperyearmajor
sourcethreshold,ratherthana250 tonsper yearthreshold.

b. Note: TheIllinois EPAhasconcludedthat thesterol refining
operationsconstitutea“chemicalprocessplant” by virtueof the
natureof sterolrefining andaplain readingoftheStandard
IndustrialClassification(“SIC”) Manual. The useofmethanoland
heptanesolventsto convertcrudesterolestersinto crudefree
sterolsandfattyacid methylestersis a processknownas
“transesterUication.“~ componentofthePermittee‘s sterol
refiningoperationsis a typeofchemicalprocessingthat would
commonlybefoundin manufacturingfacilities regulatedby the
“chemicalprocessplant” categoryofthePSDregulations. The
operationsare alsoindicativeof an industrialactivity engagedin
themanufactureof industrialorganicchemicalsundertheSIC
classificationschemeadoptedby theUSEPAin administeringthe
PSDregulations.A reviewofthe SIC codesrevealsthatsterol
manufacturingcanreasonablybe classifiedunder2869,entitled
“Industrial OrganicChemicals,Not ElsewhereClassified.”

The Illinois EPAhasconsideredthePermittee’sassertionsthatthe
primary activity of its facility is foodmanufacturing(processingof
ediblevegetableoils andanimal fats). Evenassumingthat some
portionofthestationarysourceis engagedin foodmanufacturing,
the sterolmanufacturingoperationsemit,or havethepotentialto
emit, VOM emissionsof greaterthan 100 tonsperyearand
thereforeconstituteamajor sourceby themselves.Becausethe
sterolmanufacturingoperationsrepresentan embeddedpartofthe
sourcethat is distinguishablefrom, andnot essentialto, those
activitiesthatareotherwiseclassifiedasfoodmanufacturing,they
maybe consideredby themselvesfor purposeof determining
whethertheyare amajorsourcefor purposesof PSD.

ISPA’s understandingof the processis incorrect. Sodiummethylate,heptaneandmethanolareused
to convertsterolesterresidueinto crudefree sterolsand fatty acidmethyl esters. This processis
knownastransesterification.
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SeeNovemberDraft Permit,Condition¶5.10at 18-19(Exhibit 2) (emphasisadded).The IEPA

issuedtheNovemberDraft Permitasa final permiton November26, 2002. SeeFinal CAAPP

permit (Exhibit 1).

The legal andfactual basisfor IEPA’s PSDdeterminationis vagueandambiguous

regardingexactlywhatpart of ABITEC’s foodprocessingplant is subjectto the 100 TPY PSD

major sourcethresholdasa“chemicalprocessplant.” It is unclearif IEPA is attemptingto apply

the 100 TPY thresholdto: (1) theentireParisFacility; (2) theentire sterolrefining process;(3)

vesselsKi, K4 andK6 wherethetransesterificationandrecrystallizationoccur;or (4) just the

transesterificationoperationsin vesselsKi, K4, andK6. IEPA appearsto be.takingseemingly

irreconcilablepositions. Ononehand,IEPA maybe taking thepositionthat transesterification,

which accountsfor aminor percentageoftheParisFacility’s total activity andlessthanone-third

of thesterolrefiningprocessemissions,renderseitheror bothof theseoperations,in their

entirety,a chemicalprocessplant. Ontheotherhand,IEPA maybe takingthepositionthateven

thoughtheParisFacility is afoodprocessingplant underSIC Code20, thetransesterification

process(or perhapstheentiresterolsrefiningprocess)shouldbe consideredseparateanddistinct

from theParisFacility’s otherfoodprocessingoperations,andregulatedon its own. IEPA either

wantsthetail of thedog (the transesterificationprocess)to be consideredan animalunto itself

(i.e., regulatedunderthe 100 TPY thresholdon its own)or to wagthedog (i.e., subjectall

activitieswithin vesselsKi, K4 andK6, theentire sterolrefiningprocess,or evenperhapsthe

entireParisFacility to the 100 TPY threshold).ThePSDregulationsandU.S. EPAguidance,

however,providesthat it is theoperationsoftheentiredog, theParis Facility asawholewhich is

subjectto 250 TPY threshold,not theoperationsof thetail, that determineswhichPSDthreshold

applies. Below, ABITEC addresseseachpossiblepositiontakenby IEPA.
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IV. THE PSDPROGRAM REGULATES THE PARIS FACILITY ACCORDING TO
THE NATURE OF THE PRODUCTS IT PRODUCES AND
TRANSESTERIFICATION IS A SUPPORT ACTIVITY NOT SUBJECT TO
INDEPENDENT REGULATION

A. TheParisFacility is RegulatedBasedon its PrimaryActivity, Food
Production,ClassifiedUnderSIC Code20 andThusis Subjectto 250 TPY
PSDThreshold

TheCAA’s New SourceReview(“NSR”) regulationsaredivided into two programs:(1)

PSDand (2)NonattainmentNSR. PSDregulationsapply to “major” stationarysourcesthat are

constructedor modifiedwithin areasthat arein compliancewith theNationalAmbient Air

Quality Standardsfor agivenpollutant(“Attainment Areas”).6TheParisFacility is locatedin an

ozoneAttainmentArea.

A stationarysourcemustbe “major” to be subjectto PSDrequirements.CAA § 169(1)

providestwo separateemissionthresholdsthat triggerPSDrequirementsfor a “major emitting

facility.”7 A chemicalprocessingplant, amongotherstationarysourcesspecifically listed at

CAA § 169(1), is subjectto PSDregulationsif it hasthepotentialto emit 100 TPY or moreof

any regulatedpollutant. Id. Ontheotherhand,stationarysourcesnot specifically listed at CAA

§ 169(1),including foodproductionplants,areonly subjectto PSDrequirement.~if ithasthe

6 Pursuantto 40 C.F.R.§ 52.21(v), the UnitedStatesEnvironmentalProtectionAgency (“U.S. EPA)

candelegateto a Statethe authorityto implementandenforcethe FederalPSD program. Because
Illinois did not createits ownPSD program,on April 7, 1980,at Illinois’ request,U.S. EPA
delegatedto Illinois theauthorityto implementand enforcetheFederalPSD program.See46 Fed.
Reg. 9582 (January29, 1981). Accordingto the Illinois-U.S. EPAAgreementfor Delegation,IEPA
is the Illinois stateagencywith the authorityto implementtheFederalPSD program. ld.

For purposesofPSD requirements,a“major emittingfacility” is thesameasa “major stationary
source.” “Major stationarysource” is definedat40 C.F.R. § 51 .66(b)(1). A comparisonofthe
languagewithin CAA § 169(1)and40 C.F.R.§ 51 .66(b)(1) revealsthat the languageis virtually
identical.

Although the CAA doesnot define“plant,” a commoninterpretationof“plant”, providedby

Webster’sDictionary, is “an industrialormanufacturingestablishment:FACTORY.” Webster’sII,
NewRiversideUniversityDictionaiy, (1988). To a reasonableperson,underthe PSD regulations,
ABITEC’s Paris Facility would be a food processingplant.
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potentialto emit250 TPY or moreof any pollutant.Id. BecauseABITEC’s ParisFacility is a

foodprocessingplant, it mustbe subjectto the250TPY PSDemissionsthreshold,not the 100

TPY threshold.

Thetransesterificationprocesswhich occursonly in vesselsKi, K4 and K6 is not, in and

of itself, achemicalprocessplant, anddoesnot rendertheentireParisFacility a chemical

processplant. ThePSDregulationsgroupair emissionunits togetherinto asingle “stationary

source”accordingto themajorindustrygroupin which theybelong. ThePSDregulationsdefine

a “stationarysource”as“any building, structure,facility, or installationwhich emitsor mayemit

any air pollutantsubjectto regulationundertheAct.” 40 C.F.R.§ 51.166(b)(5). “Building,

structure,facility or installation”meansthefollowing:

all ofthepollutant-emittingactivitieswhichbelongto thesameindustrial
grouping,arelocatedon oneor morecontiguousor adjacentproperties,andare
underthecontrolof thesameperson(orpersonsundercommoncontrol)except
theactivitiesof any vessel. Pollutant-emittingactivities shall be consideredas
partof thesameindustrialgroupingif theybelongto thesameMajor Group (i.e.,
which havethesametwo-digit code)asdescribedin theStandardIndustrial
Classj/Ication Manual, 1972, asamendedby the 1977Supplement(U.S.
GovemmentPrinting Office stocknumbers4101-0066and003-005-00176-0,
respectively).

40 C.F.R. § 51.166(b)(6)(emphasisadded). Thedefinition of “plant” and“stationarysource”

underthePSDregulationsareakin.9 PSDPreamble,45 Fed. Reg.at 52694. Thus,a stationary

sourceincludesall buildingsthat areusedto produceaproductcontainedin thesameSIC code

majorgrouping. Thecategorizationof theplantdependson thenatureoftheproductsproduced

by theplant— in this casefoodingredients— andnot on thenatureoftheproductionprocess.

ThePSDclassificationsarebasedon thefirst two digits oftheSIC codesectionconnotingthe

As will be discussedin SectionV(B) ofthis CAAPP appeal,thedefinition of stationarysource
differs underthePSD andNonattainmentNSRregulations.
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major industrialgroupto whicha facility belongs. PSDPreamble,45 Fed. Reg. at 52695. The

preambleto thePSDregulationsprovidesthat “[e]achsourceis classifiedaccordingto its

primary activity, which is determinedby its principalproduct,or groupof productsproducedor

distributed,or servicesrendered.”Id. U.S. EPA, Regions,hasstated“if an entiresourcehasthe

potential to emit of lessthan250 TPY, thentheexistenceof a majornestedsourcedoesnotmake

theentiresourcemajorfor purposesof PSDapplicability.” Correspondencefrom Cheryl

Newton,Chief,PermitsandGrantsSectionto RobertHodenbosi,Chief,Division of Air

PollutionControl,Ohio EnvironmentalProtectionAgency,at 2-3 (January22, 1998)(Exhibit

10).

TheParisFacility producesfood ingredientscoveredby SIC Major Group 20 (Foodand

KindredProducts)which includesShortening,TableOils, Margarine,andOtherEdibleFatsand

Oils (SIC Code2079),andFoodPreparations,Not ElsewhereClassified(SIC Code2099),not

chemicalscoveredunderSIC Code2869(IndustrialOrganicChemicals,not elsewhere

classified). Becausetransesterificationproducesfood ingredients,is anessentialsupportactivity

to theParisFacility’s otherfood ingredientproductionprocesses,and constitutesa minority of

theactivitiestaking placenotonly within thesterolrefining process,butalsotheentireParis

Facility, thetransesterificationprocessis consideredafoodproductionactivity within an overall

“stationarysource”andalongwith therest oftheplant is subjectto the250 TPY majorsource

threshold.

U.S. EPA hasspecificallyacknowledgedthat neither it norCongressintendedtheterm

“chemicalprocessplant” to encompassevery facility that containedachemicalprocess.In fact,

U.S. EPA specifically limited thescopeofa“chemicalprocessplant” to SIC Major Group28:
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For severalyearstheAgencyhasbeenfacedwith theproblemof defining certain
of the28 listed categoriesof 100 TPYsourcesfor PSD in an objectiveand
comprehensivemanner. Thecaseof thecategorychemicalprocessplantis
particularlydifficult sincevirtually any manufacturingprocesswhich combines
rawmaterialscould,in someway,be construedasa“chemicalprocessplant.”
TheAgencyhadto makeajudgmentasto what it would considerasa“chemical
processplant.” EPA, in theAugust7, 1980PSDrules, refinedthedefinition of
sourceto includea referenceto thesource’sindustrialgrouping. This was
definedasactivitiesidentifiedwithin thesamefirst two digit codeof theStandard
IndustrialClassification(SIC) Manual. For severalreasons,including thedesire
to maintainconsistencywith theaforementioneduseoftheSIC Major Group
listing, theAgencydecidedto adopttheMajor Group 28 listing as thedefinition
of “chemicalprocessplant.” TheAgencyneededadefinition thatwould be
objectiveandprovide an easyreferencefor industryaswell aspermitting
authorities. TheSIC manualis acceptedand usedthroughoutindustry,trade
associationsand governmentagenciesfor industrialgroupings. Major Group28
providesaquick referenceandcomprehensivelisting of chemicalprocessesand
products. Useofthis definition would minimize any possiblesubjective
determinationswhenimplementingthePSDrules.... In summary,theAgency
decidedto adopttheSIC Manual Major Group28 listing asthedescriptionof
chemicalprocessplantfor thepurposesof PSDreviewandthis office has
consistentlyinformedEPA’s RegionalOffices of this policy in orderto ensure
uniform regionalimplementationof this requirement.

SeeClassificationof theBardstownFuelAlcohol CompanyunderPSD,August21, 1981

(emphasisadded)(Exhibit 11). Whendeterminingwhetherafacility fits within aparticularSIC

Code,U.S. EPA looks atthenatureofthefacility’s product,notthe natureof thefacility’s

process.

In furthersupportofthis conclusion,U.S. EPAhasissuedguidanceandcorrespondence

assertingthat sourcesoutsideofSIC Major Group 28 arenot “chemicalprocessplants.” For

instance,abeveragedistillery is not achemicalprocessplantbecausetheyareSIC Major Group

20. Correspondencefrom ThomasW. Devine,DirectorAir andHazardousMaterialsDivision,

United StatesEnvironmentalProtectionAgency,RegionIV to State/LocalDirector,at 3 (March

11, 1981). (Exhibit 12). Also, U.S. EPA opinedthat it wasnot Congressionalintentto cover

glassmanufacturingplantsunderthe chemicalprocessplantcategory. Correspondencefrom
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WalterC. Barber,Director,Office ofAir Quality andPlanningStandardsto RogerStrelow,

Leva,Hawes,Symington,Martin & Oppenheimer,(December21, 1979).‘° (Exhibit 13).

In addition,a plain readingof theSIC Manual clearly indicatesthat facilities which

manufacturefoodproductsare notclassifiedunderMajor Group28—ChemicalsandAllied

Products. In describingachemicalproduct,theSIC Manual clearlydistinguishesbetween

chemicalproductsandfoodproducts. “This majorgroup includesestablishmentsproducing

basicchemicals,andestablishmentsmanufacturingproductsby predominantlychemical

processes.Establishmentsclassifiedin this majorgroupmanufacturethreegeneralclassesof

products: (I) basicchemicals,suchasacids,alkalis,salts,andorganicchemicals;(2) chemical

productsto be usedin furthermanufacture,suchassyntheticfibers,plasticsmaterials,dry colors,

and pigments;and(3) finishedchemicalproductsto be usedfor ultimateconsumption,suchas

drugs,cosmetics,andsoaps;or to be usedasmaterialsor suppliesin otherindustries,suchas

paints,fertilizers andexplosives...Thosemanufacturingbakingpowder,other leavening

compounds,andstarchesare class?.fIedin Major Group 20...” StandardIndustrialClassification

Manual, 132 (1987)(emphasisadded).” The ParisFacility producesshorteningand ediblefood

ingredients(HinkleAffidavit, at¶ 6 and7 and SarrazinAffidavit at¶ 12)ratherthanbasic

chemicals,synthetics,drugsor explosivesandthus is classifiedunderMajor Group20. Thus,

theSIC Manual,whichU.S. EPA relieson to define“stationarysources”underits PSD

regulations,categorizesABITEC’s foodingredientrefiningprocessin theMajor Group20

‘° The analysisin this letteris basedon the 1977 CAA § 169. However,the 1990 CAA § 169 is
virtually identical.

Further,an examinationofthe numerousindustrialorganicchemicalslisted at SICCode2869,
which IEPA contendssterolscanbeclassifiedas,revealsthatsterolsarenot within that list.
StandardIndustrialClassificationManual,at 145 (1987).
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which appliesto foodmanufacturersratherthanchemicalproductsmanufacturers.listedin Major

Group28.

Finally, it shouldbe notedthat if CongressorU.S. EPAintendedto imposethesame

PSDemissionthresholdthat appliesto “chemicalprocessingplants”to “food processingplants,”

it would havelisted foodprocessingplantsin CAA § 169asone of the28 typesoffacilities to

which the 100 TPY emissionthresholdapplies.

B. The Paris Facility’s Primary SIC Code is 20 and the Transesterification
Processis a Food Ingredient Production Support Activity Not Subject to
SeparateRegulation

Evenif thetransesterificationprocesswereto fall within SIC Code28,becauseit

supportsotherfoodprocessingoperationsthat occurat theParisFacility, thePSDregulations

providethat it is still not regulatedseparatelyfrom theParisFacility’s otherfoodmanufacturing

operations.ThePSDregulationsrequirethat emissionsunits,suchasvesselsK1, K4, andK6,

be consideredwithin thecontextof theentireplant, not asastand-aloneunits subjectto their

own setof regulations.

WhenU.S. EPAevaluatedwhetheremissionunits shouldbe regulatedindividually under

thePSDregulation(applicableto AttainmentAreas),astheyareunderthenonattainmentNSR

(“NSR,” applicableto nonattainmentareas),U.S. EPAconcludedthat whereasthe nonattainment

NSRregulationscanapply to eachindividual emissionsunit, thePSDregulationswould apply to

theentireplant. PSDPreamble,45 Fed.Reg. at 52697. As aresult,nonattainmentNSR“would

bring in moresourcesor modificationsfor reviewthanwould theplant-widedefinition usedfor

PSDpurposes.”Id. NonattainmentNSRregulatesabroaderrangeof sourcesbecausethe

purposeof its provisionsareto “positively reduceemissions,”not merelyholdemissions

constant.Id. Ontheotherhand,thegoalofPSD provisionsareto maintainexistingair quality.

Id. Thus,a“stationarysource”or “plant” is not an “emissionunit” underPSD. Rather,a
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“stationarysource”is an aggregationof “emissionunits” whichmakeup the“commonsense

notionofaplant.” Id. at 52694.

Thepreambleto PSDregulationsstatesthat“one sourceclassificationencompassesboth

primary andsupportfacilities, evenwhenthelatterincludesunits with a differenttwo-digit SIC

code.” Id. Thepreambleto thePSDregulationsdefinessupportfacility as“thosewhich convey,

store,orotherwiseassistin theproductionof theprincipal product.” Id. at 52695. U.S. EPA

Region5 hasstatedasupportfacility is one “wheremorethan50%oftheoutputor services

providedby onefacility is dedicatedto anotherfacility thatit supports.”Correspondencefrom

RobertB. Miller, Chief,PermitsandGrantsSectionto William Baumarm,Chief,Combustion

andForestProductsSection,WisconsinDepartmentofNaturalResources,at 2 (August25,

1999)(regardingOscarMeyer Foods)(Exhibit 14). Any otherinterpretationwould infringe on

thecommonsensenotionof aplant. SeePSDPreamble,45 Fed.Reg.at 52695. Here,all ofthe

transesterificationprocessoutputis dedicatedto thesterol refiningprocesswhich, in turn

supportstheprilling departmentwhich producesfood ingredients.

In othersituationssimilar to that attheParisFacility, U.S. EPA hasrepeatedly

determinedthata supportfacility is not to be regulatedseparatelyfrom therestof theplant. For

example,U.S. EPAdeterminedthat anelectricalpowerplant thatsuppliedall its electricityto a

Coorsbrewerymustbe consideredapartof thebreweryitself andthusa singlesourcebecause

theelectricalpowerplantwas asupportfacility for theprimaryeconomicactivity of Coors,

brewingbeer(which is SIC Major Group20). Correspondencefrom RichardR. Long, Director,

Air Division to JulieWrend,Air Pollution ControlDivision, ColoradoDepartmentof Public

HealthandEnvironment,(November12, 1998) (Exhibit 15). Seealso Correspondencefrom

RobertB. Miller, Chief,PermitsandGrantsSectionto William Baumann,Chief, Combustion
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and ForestProductsSection,WisconsinDepartmentof NaturalResources,at2 (August25,

1999)(regardingOscarMeyer Foods)(Exhibit 14).

Transesterificationis aseparatesupportactivity precedingsterolrefining, andis the

classicexampleof asupportprocess.TheParisFacility receivesSERswhichmustbe

transesterifiedbeforetheycanbe refinedinto purified freesterols. Without transesterification,

thecrudefreesterolscannotbe adequatelyrefinedto mix with otheringredientsthatcomprise

certainsaladdressingsandmargarmnes.SarrazinAffidavit, at¶ 12. Surely,if U.S. EPA

considersan electricalpowerplant to be a supportprocessfor Coors’brewing facility, then

transesterificationmustbe a supportprocessfor ABITEC’s foodproductionfacility.

Consequently,thePSDregulationsthat governfoodproducersapply to all oftheParisFacility’s

operations,including transesterification.Becausetransesterificationis aminorportionofthe

sterol refining “stationarysource”underthePSDregulations,andthat “stationarysource”

producesfood ingredients,the250TPY emissionthresholdthat appliesto foodproducersin SIC

Major Group20 is applicableto transesterificationandtherestof thesterolrefiningprocess.

As discussedabove,all ParisFacility activitiesarecategorizedunderSIC Major Group

20, including theactivitiestaking placein vesselsKl, K4, andK6, andareconductedto create

food ingredients. WhencreatingthePSDregulations,U.S. EPAdid not intendto regulatethe

threevessels(K!, K4 and K6) usedfor transesterificationseparatelyas“chemical process

plants”underthePSDregulations.U.S. EPAintendedfor individual pollutantemitting activities

to be groupedwhentheycanreasonablybe groupedtogetherwithin acommonindustrial

classification. IEPA’s attemptto segregatethetransesterificationactivitiesin vesselsKi, K4

andK6 from therest oftheParisPlantviolatesU.S. EPA’s intent andthePSDregulations.
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V. PURSUANT TO THE PSDREGULATIONS, THE TRANSESTERIFICATION

PROCESS,IN AND OF ITSELF, DOES NOT TRIGGER PSDREGULATIONS

Evenif theIPCB concludesthatthetransesterificationprocessshouldbe consideteda

separateemissionsource,theprocessstill doesnot meetthedefinition of ach~micaLprouess

plant setforth in Major Group 28. Further,theprocesshasapotentialto emit VOM of lessthan

100 tpy which is belowthemajorsourcethresholdapplicableto chemicalprocess~pFants.

A. Transesterificationis not a chemicalprocessplant.

First, thetransesterificationprocessdoesnot “manufacture”theproductscoveredby SIC

codeMajor Grouping28: (1) basicchemicals,suchasacids,alkalis,saltsandorganicchemicals;

(2) chemicalproductsto be usedin furthermanufacturesuchas syntheticfibers,plastic

materials,dry colors, andpigments;and(3) finishedchemicalproductsto be usedfor ultimate

consumption,suchasdrugs,cosmeticsandsoaps,or to be usedasmaterialsor suppliesinother

industries,suchaspaints,fertilizersandexplosives . . .“ StandardIndustrialClassification

Manualat 132 (1987). Crudefreesterolscertainlydo not fit thedefinition of “basicchemicals”

which is definedas“a chemicalproducedin tonnagequantities,often in arelatively impure

state.” Hawley’sCondensedChemicalDictionaryat 587, (l2~”ed. 1993). Thesterolsdo not

exhibit characteristicssimilarto “syntheticfibers,plasticmaterials,dry colorsandpigment.”

Moreover,IEPA hasadmittedthat thesterolsarenot “drugs” or “pharmaceuticals,”and has

neverallegedthatthesterolsare“cosmeticsor soaps,”nevermind“paints,fertilizersand

explosives.” (SeeExhibit 1, FinalPermit,Condition5.3.1.) Rather,asdescribedthroughoutthis

Petition,transesterificationis a foodproductionprocess.
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B. Transesterificationhasthepotentialto emit lessthanTPY VOM anddoes

nottriggerPSDmajorsourcethreshold.

Evenif thevesselsusedfor transesterificationin andofthemselvesconstitutea

“chemicalprocessplant,”2 which theydo not, potentialemissionsfrom thesethreevesselsare

lessthanthe 100 TPY threshold.As describedin his affidavit, ABITEC’s expertconsultant,Jeff

DeToro,calculatedthepotentialVOM emissionsfrom Ki, K4, andK6 wheretransesterification

andcrystallizationoccurand theVOM emissionsthat resultsolely from transesterificationusing

thesamemethodologiesandassumptionswhich form thebasisfor theFinal CAAPPPermit.

DeToroAffidavit, at¶ 5. Mr. DeTorofoundthat maximumpotentialVOM emissionsof vessels

Ki, K 4 andK6 areapproximately45.76TPY (includestransesterificationandcrystallization)

andtheVOM emissionsfrom transesterificationaloneare28.60TPY,respectively. Id. Because

theseemissionsarelessthan 100TPY, evenif thePSDemissionsthresholdfor “chemical

processplant” is employed,thevesselsKi, K4 andK6 arenot a “major stationarysource”under

PSDregulations.’3

2 If IEPA insistson labelingthetransesterificationvesselsachemicalprocessandregulatedunderSIC

Major Group28, thenthey mustbe carvedout from the restofthesterol refining operationsin order
to be consistentwith the definitionof“stationarysource”or “plant” underthePSD regulations.
Theseregulationsrequirean aggregationofemissionunits with the sameindustrialgrouping(SIC
Major Groupclassification). PSD Preamble,45 Fed. Reg.at 52694.

‘~ If IEPA is arguingthat the entiresterol refining process(asopposedtojust thetransesterification
process)constitutesa separate“chemicalprocessplant,” IEPA’s argumentfails becausethe
remainderofthe sterol refining process(i.e., aftertransesterification)doesnot constitutea chemical
process.Rather,it is a seriesofphysicalprocesses.The recrystallization,washingand filtration, and
prilling of sterols,which occuraftertransesterificationis complete,are clearly“physical” processes
accordingto the fundamentalprinciplesof chemistry. Chemicalchangesaredefinedas“a
rearrangementofatoms,ions,or radicalsofoneor moresubstancesresultingin theformation ofnew
substancesoften havingentirelydifferentproperties.” Hawley’sCondensedChemicalDictionary
(
12

th Ed.), at 250 (1993). “Chemicalchangesshouldbedistinguishedfrom physicalchanges,in
which only thestateor conditionof a substanceis modified, its chemicalnatureremainingthe
same.”Id. Dale Sarrazin(“Mr. Sarrazin”),the supervisorof sterolrefining activitiesat theParis
Facility, explainsthat recrystallization,washingand filtration, andprilling arephysicalprocesses.
Sarrazinaffidavit, at ¶IJ 9-11. Accordingto Mr. Sarrazin,thereareno chemicalreactionsassociated
with recrystallizationandthe crudefree sterolssubjectedto recrystallizationsimply changefrom a
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VI. IEPA FAILED TO SATISFY NOTICE AND PUBLIC COMMENT

REQUIREMENTS

Section5/39.5(8)of theAct requirestheIEPA to providepublic noticeandan

opportunityto commenton draft CAAPPpermits. 415 ILCS § 5/39.5(8). Further,thedraft

CAAPPpermitmustcontain“a statementthat setsforth the legal andfactualbasisfor thedraft

CAAPPpermit conditions.” 415 ILCS § 5/39.5(8)(b). Seealso ProceduresFor PublicReviewat

35 Ill. Adm. Code§ 252.201. Moreover,thefact sheetaccompanyinga draftpermit shallalso

“describethebasisfor the IEPA’s decisionto grantthepermitincludinganexplanationof the

source’seffectof ambientair quality.” 35 Ill. Adm. Code§ 252.203(a).

On April 11, 2002,theIEPA issuedanoticeandtheApril Draft Permit for public

commenton ABITEC’s Facility. Thepublic commentperiodclosedon May 11, 2002. As

requiredby 415 § 5/39.5(8)(b),theApril Draft Permitcontainedthe legal andfactualbasisfor

thepermit conditions. However,notablyabsentfrom theApril Draft Permitwasa discussionof

IEPA’s conclusionthatABITEC’s sterol refiningprocesswasa“chemicalprocess”thatwould

subjectits refiningactivitiesto a 100tonperyearPSD applicability threshold. IEPA issueda

secondandfinal draft of theCAAPP permit solely to ABITEC by e-mail onNovember14, 2002.

TheNovemberDraft Permitdid not follow theapplicablepublic commentand notice

requirements.IEPA finalizedtheNovemberDraft PermitonNovember26, 2002. Consequently,

liquid to a solid stateofmatter. Id. at¶ 9. Similarly, washingandfiltration (filtration is definedas
“[t]he operationofseparatingsuspendedsolids from a liquid (or gas)by forcingthemixture through
aporousbarrier.” Hawley’sCondensedChemicalDictionary (

12
th Ed.), at 521 (1993))ofcrudefree

sterolsdo not involve a chemicalchangeofthe crude freesterol. Impuritiesattachedto thecrude
free sterolsareseparatedfrom the sterolby washing,insteadofa chemicalreaction. Id. at~10.
Next, thecrudefree sterol is separatedfrom the liquid methanolusedto washthe sterolsby filtration.
Jd. Finally, aftercrudefree sterolshaveundergonethe ParisFacility’s sterol refiningprocesses,they
are sentto thePrilling Departmentto be spraycongealedfrom a liquid stateinto solid mailerby
chilling the sterols. Id. at¶ 11. Onceagain,this only constitutesa changein the stateofthecrude
free sterol,not a chemicalreaction.
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neitherABITEC norany otherpotentiallyaffectedfoodprocessingsourcehaclanopportunityto

providecommentasrequiredby Section5/39.5of theAct.

CAAPPpermitsareconsidereda“license”underthefederaland Illinois Administrative

ProcedureActs. See5 U.S.C. § 551(8). Seealso Illinois AdministrativeProcedureAct at 5 ILCS

100/1-35. While afinal permit issuedby a regulatoryagencyis not requiredto be identicalto a

draft permit,a final permitmustbe a“logical outgrowthof thedraft permit.” NaturalResources

DefenseCounselv. UnitedStatesEnvironmentalProtectionAgency(NRDC1), 279 F.3d 1180at

1185, SeeShellOil Companyv. EnvironmentalProtectionAgency,950F.2d741, 751 (D.C. Cir.

1992)(discussingthelogical outgrowthconceptin arulemakingcontext). In otherwords,“the

essentialinquiry focuseson whethertheinterestedpartiesreasonablycouldhaveanticipatedthe

final rulemakingfrom thedraftpermit.” Id., quotingNRDCv. EPA (NRDCII), 863 F.2dat 1429

(9th Cir. 1988). An essentialquestionthat mustbe answeredto determinewhethera final permit

is a logical outgrowthof adraftpermit is “whetheranewroundofnoticeandcommentwould

providethefirst opportunityfor interestedpartiesto offer commentsthatcouldpersuadethe

agencyto modify its rule.” Id., quotingAmericanWater WorksAss‘ii v. EPA,40 F.3d 1266,

1274(D.C. Cir. 1994). Finally, adecisionmadewithout adequatepublic notice andcommentis

arbitraryandanabuseofdiscretion. Id., citing 5 U.S.C. § 706(2)(A).

In NRDCI, theCourt concludedthat U.S. EPA’s noticeandcommentprocedureswere

inadequateto notify interestedpartiesof a substantivechangefrom thedraftto thefinal permit

NationalPriority DischargeEliminationSystem(“NPDES”) permitsproposedfor log transfer

facilities (“LTF”). NRDC1950F.2d.at 1186. U.S. EPA hadissueda generalNPDESpermit

applicableto nearlyall LTFs in Alaskawhich includedadiscussionregardinga “zoneof

deposit”wherebarkand otherwoodydebriscanbe releasedwithout violating applicablewater
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quality standards.Id. at 1184. U.S. EPAthensoughtcertificationto finalize thedraft permit

from theAlaskaDepartmentof EnvironmentalConservation(“ADEC”), which requiredADEC

to issuedraftcertificationsto thepublic inviting public comment. Id. at 1185. Before U.S. EPA

finalizedthedraft generalpermit,ADEC issuedthreedraftcertifications,thelastofwhich was

not circulatedto thepublic andreplacedtheconceptof “zoneof deposit”with a newterm,

“project area.” Id. Thedefinitionof “project area”greatlyexpandedthezonewhereLTFs could

depositbarkand other woodydebriswithoutviolating applicablewaterquality regulations.Id.

U.S. EPAultimately finalizedthegeneralpermit for LTFs that includedthedefinition of“project

area” insteadof “zoneofdeposit.” Id. TheCourt specificallynotedthat achangein definition

of “zoneofdeposit”wasasubstantivechangethatthepetitionersdid notrealizewas“on the

table” becausetheywerenot adequatelynotified. Id. at 1188. Indeed,thesubstantivechangein

thefinal permit issuedby U.S. EPA “. . .clearlycaughtpetitioners...by surprise.” Id., quoting

ConsumerEnergyCouncilofAmericav. FERC,673 F.2d425, 446-47(D.C. Cir. 1982).

In Village ofSauget,theAppellateCourt of Illinois,
5

th District, heldthat IEPA

improperly acceptedlate commentsfrom U.S. EPAandthenmodifiedMonsantoCompany’s

(“Monsanto”)NPDESpermitbasedon U.S. EPA’scommentswithout providingMonsantoor

theVillage adequatenoticeor an opportunityto commentuponthechangedpermit conditions

beforetheNPDES permitwasfinalized. Village ofSaugetandMonsantoCompanyv. Pollution

Control Board, 207 Ill. App.3d974, 979, 982 (
5

th District, 1990). TheCourtnotedthat35 Ill.

Adm. Code § 309.108requiredIEPA to provideadescriptionof specialconditionsand abasis

for eachNPDES permitcondition. Id. at 98 1-982. However,thesubstantivechangesto

Monsanto’spermitproposedby U.S. EPA werenot includedin any draft permitand thus,neither

Monsantonor theVillage hadan opportunityto commentuntil afterthecloseofthepublic
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commentperiod. Id. at982. Moreover,hadU.S. EPAsubmittedits commentsin atimely

manner,MonsantoandtheVillage may haverequestedahearingregardingtheproposed

changes.Id. at 980. Finally, thefinal permitwasissuedonly 11 daysaftertheVillage received

U.S. EPA’s final commentletter. Id. Accordingly,theCourt vacatedthedisputedpermit

conditionsandorderedtheIEPA to issueanewdraft permit. Village ofSauget,207 Ill. App.3d

at982.

Finally, in AmericanWater WorksAssociation,arulemakingcase,theCourtheldthat

U.S. EPA failed to providethepublic an adequateopportunity for notice andcommentandthat

petitionerscouldnothaveanticipatedthechangesin afinal rulewhereU.S. EPA defined

“control” of apublic watersystemin its final rule for thefirst time. AmericanWater Works

Associationv. EnvironmentalProtectionAgency,40 F.3d 1266, 1275 (D.C. Cir. 1994).

Similar to thecasesabove,ABITEC, or any otherpotentiallyaffectedsourcein thefood

processingindustry,couldnot havereasonablyanticipatedthat IEPAconsideredABlLTECs

steroltransesterificationprocessor refiningactivitiesto be a“chemicalprocess”andthus,

subjectto amorestringentPSDemissionthreshold.Like thechangein crucial definitionsin

NRDClandAmericanWater Works,IEPA’s decisionto regulatetransesterificationasa

chemicalprocesswasa substantivechangethat clearlycaughtABITEC by surprise.NRDCI,

279 F.3d at 1185;AmericanWater Works,40 F.3dat 1275. WhentheIEPA issuedtheApril

Draft Permit for public noticeandcomment,thedraftpermit neverevenalludedto thepossibility

thatany portionof ABITEC’s ParisFacility could constitutea chemicalprocessplant. Only on

November14, 2002,did theAgencyimposethe 100 tonsper yearPSDemissionsthresholdin

ABITEC’s draft CAAPPpermitfor thefirst time. Justlike IEPA finalizedthepermit 11 days

afterprovidingtheVillage noticein Village ofSauget,IEPA finalizedABITEC’s permit 12 days
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afterit first notifiedABITEC that its sterolrefiningprocesswasto be regulatedasachemical

processplant. Moreover,as requiredfor theNPDESpermitin Village ofSauget,theIEPAwas

alsorequiredto publicly noticetheNovemberDraft Permitand issueto ABITEC andother

interestedpartiesa statementthat setsforth the legal andfactualbasisfor thedraft CAAPP

permitconditions. See415 ILCS § 5/39.5(8)(b)and Village ofSauget,207 III. App.3dat 98 1-82.

IEPA neverissuedtheNovemberDraft Permit to thepublic. As aresult,neitherABITEC nor

otherpotentiallyaffectedfoodprocessingsourceshadan adequateopportunityto develop

commentsto theIEPA or possiblyseekahearingon thepermit. BecauseABITEC couldnot

“divine the [I]EPA’s unspokenthoughts,”Shell,950 F.2dat 751, theoffendingprovisionsshould

be struckdueo theproceduraldeficienciesalone.

VII. REQUEST FOR RELIEF

By regulatingfoodprocessingplantsaschemicalprocessingplants,IEPA overextendsits

regulatoryauthority underthePSDprogram. ThePSDprogramwasdesignedto aggregatefor

regulationcommonsourcesthat haveacommonpurpose.All oftheParisFacility’s operations

areutilized to producefood ingredients—notchemicalproducts. If Congressor U.S. EPA

intendedfor foodprocessorsto be regulatedin thesamemanneraschemical processors,it would

haveclearly indicatedthat intent in thestatute. Instead,for PSDpurposes,Congressandthe

U.S. EPA referto theSIC Manual,which clearlydistinguishesbetweenfood and chemical

manufacturers.Moreover,an examinationofthenon-chemicalnatureoftheFacility’s products

aswell asthenotionof a“plant” underPSD,revealsthat it is incorrectto characterizeany partof

theParisFacility asa“chemicalprocessplant.” Evenif IEPAcanreasonablycharacterizethe

transesterificationactivitiesattheParisFacility’s sterolrefiningoperationsasa chemical

process,thoseactivitiesare anecessarysupportactivity to theParisFacility’s foodproduction

operations,and notsubjectto independentregulation. If regulatedindependently,theVOM
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emissionsfrom Ki, K4 and K6, andsolely from transesterificationactivities,are43.5 TPY and

28.6 TPY, respectively,well belowtheallegedlyapplicable100 TPY PSDthreshold. Finally, in

additionto thesesubstantiveerrors,IEPA failed to providepropernoticeandopportunityto

commenton theoffendingpermit conditions5.10 and7.1.1.13.

WHEREFORE,for the foregoingreasons,ABITEC respectfullyrequeststheIPCRto

make thefollowing determinations:

1. Determinethat all of theoperationsat ABITEC areregulatedasfood
processingactivitiesunderthePSDprogramandthereforesubjectto a250
TPY emissionsthresholdfor VOM emissions;or,alternatively

2. If theIPCB concludesthat VesselsKi, K4, and K6 or thetransesterificationis
achemicalprocessplant, that VOM emissionsfrom thesesourcesis lessthan
100 TPY emissionsthresholdfor VOM emissionsapplicableto “chemical
processingplants.”

Additionally, ABITEC respectfully,petitionstheIPCB to:

1. Hold ahearingregardingthemattersdiscussedin its appealof theCAAPP
permit.

2. StaytheeffectivenessoftheFinalCAAPPpermit until final actionis takenby
theBoardpursuantto Section40.2 of theAct.

3. Strike Sections5.10 and7.1.13.of theCAAPPPermit, therebydeletingthe
CompliancePlan/Scheduleofcompliancefrom theCAAPPPermit.

4. OrdertheAgencyto includelanguagein the CAAPPPermitwhich concludes
thattheParis Facility is subjectto the250 tonPSDthresholdfoundunder40
C.F.R. § 52.21 (b)(l)(I)(b).

5. RevisetheCAAPPPermit to clarify any languagenecessaryto makeit
consistentwith FederalLaw.
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6. Grantsuchotherreliefas theIPCB deemsappropriate.

Dated: December31,2002 Respectfullysubmitted,

ABITEC CORPORATION

Neal . Weinfield

Neal H. Weinfield, Esq.
Bryan E. Keyt, Esq.
Thor W. Ketzback,Esq.
Bell, Boyd & Lloyd LLC
ThreeFirst NationalPlaza
70 West Madison Street
Chicago,Illinois 60602
Telephone: 312.372.1121
Facsimile: 312.827.8000
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